
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
DE

C
E

IV
E

O
M

IL
L

C
R

E
E

K
W

A
T

E
R

)
C

LER
K

’S
O

FFIC
E

R
E

C
L

A
M

A
T

IO
N

D
IS

T
R

IC
T

,
APR

272010
P

etitioner,
)

ST
A

T
E

O
F

ILLIN
O

IS
)

Pollution
C

ontrol
B

oard
v.

)
PC

B
10-74

)
(T

hird-P
arty

P
erm

it
A

ppeal)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

;
and

G
R

A
N

D
)

P
R

A
IR

IE
S

A
N

IT
A

R
Y

D
IS

T
R

IC
T

,
)))

R
espondents.

)

A
P

P
E

A
R

A
N

C
E

T
he

undersigned
hereby

enters
the

A
ppearance

of
the

G
rand

P
rairie

S
anitary

D
istrict

as
R

espondent
and

H
olland

&
K

night
L

L
P

as
their

attorneys
herein.

G
R

A
N

D
P

R
A

IR
IE

S
A

N
IT

A
R

Y
D

IS
T

R
IC

T

O
ne

of
Its

tt
eys

A
pril

27,
2010

V
ictor

P.
F

ilippini,
Jr.

M
arlo

M
.

D
el

P
ercio

H
olland

&
K

night
L

L
P

131
South

D
earborn

S
treet

3
0

t
h

F
loor

C
hicago,

Illinois
60603

(312)
263-3600

#
9359999

vi

T
his

filing
is

subm
itted

on
recycled

paper
as

defined
in

35
Ill.

A
dm

in.
C

ode
101.202.
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B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

K
S

O
FFIC

E

M
IL

L
C

R
E

E
K

W
A

T
E

R
)

APR
272010

R
E

C
L

A
M

A
T

IO
N

D
IS

T
R

IC
T

)
TA

TE
O

F
lL

L
IN

PouLltiofl
C

ontrolB
a

P
etitioner,

)
r

)
V

.
)

PC
B

10-74
)

(T
hird-P

arty
P

erm
it

A
ppeal)

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
;

and
G

R
A

N
D

)
P

R
A

IR
IE

S
A

N
IT

A
R

Y
D

IS
T

R
IC

T
,

)))
R

espondents.
)

N
O

T
IC

E
O

F
F

IL
IN

G

T
O

:
S

E
E

A
T

T
A

C
H

E
D

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
A

pril
27,

2010,
Ihave

filed
w

ith
the

office
of

the
C

lerk
o
f

the
Illinois

P
ollution

C
ontrol

B
oard,

100
W

est
R

andolph,
Suite

11-500,
C

hicago,
IL

60601
an

original
and

nine
copies

of:
1)

the
A

ppearance
o
f

the
G

rand
P

rairie
S

anitary
D

istrict
as

R
espondent

and
H

olland
&

K
night

L
L

P
as

its
attorneys;

and
2)

a
M

otion
T

o
D

ism
iss

P
etition

For
R

eview
of

IE
PA

P
erm

it
D

ecision,
copies

of
w

hich
are

herew
ith

served
upon

you.

G
R

A
N

D
P

R
A

IR
IE

S
A

N
IT

A
R

Y
D

IS
T

R
IC

T

B
y
_
_
_
_
_

O
ne

o
f

Its
A

ttorneys

A
pril

27,
2010

V
ictor

P.
F

ilippini,
Jr.

M
ario

M
.

D
el

P
ercio

H
olland

&
K

night
L

L
P

131
South

D
earborn

S
treet

3
0

t
h

F
loor

C
hicago,

Illinois
60603

(312)
263-3600T

his
filing

is
subm

itted
on

recycled
paper

as
defined

in
35

Ill.
A

dm
in.

C
ode

10
1.202.



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,
M

ario
M

.
D

el
P

ercio,
an

attorney,
certify

that
I

caused
to

be
served

the
foregoing

N
otice

o
f

F
ilin

g
and

A
p
p
earan

ce
of

the
G

rand
P

rairie
S

anitary
D

istrict
as

R
espondent

and

H
olland

&
K

night
L

L
P

as
its

attorneys
and

M
otion

T
o

D
ism

iss
P

etition
F

o
r

R
eview

of
IE

P
A

P
erm

it
D

ecision
upon:

B
rad

ley
P

.
H

allo
ran

H
earing

O
fficer

Illinois
P

ollution
C

ontrol
B

oard
100

W
.

R
andolph

Street,
Jam

es
R

.
T

hom
pson

C
enter,

S
uite

11-500
C

hicago,
Illinois

60601-3218

D
ivision

of
L

eg
al

C
o

u
n

sel
Illinois

E
nvironm

ental
P

rotection
A

gency
1021

N
orth

G
rand

A
venue

E
ast

P.O
.

B
ox

19276
S

pringfield,
IL

62794-9276

D
o
n
ald

J.
M

an
ik

as
W

alker
W

ilcox
M

atousek
L

L
P

225
W

est
W

ashington
Street,

S
uite

2400
C

hicago,
Illinois

60606

Jo
h
n

T
.

T
h
erriau

lt
Illinois

P
ollution

C
ontrol

B
oard

100
W

.
R

andolph
Street,

Jam
es

R
.

T
hom

pson
C

enter,
S

uite
11-500

C
hicago,

Illinois
60601-3218

G
erald

T
.

K
arr

S
enior

A
ssistant

A
ttorney

G
eneral

E
nvironm

ental
B

ureau
69

W
est

W
ashington

Street,
Suite

1800
C

hicago,
Illinois

60602

N
ath

an
W

.
L

am
b

L
ocke

L
ord

B
issell

&
L

iddell
L

L
P

111
South

W
acker

D
rive

C
hicago,

Illinois
60606

by
having

the
sam

e
deposited

in
U

.S.
m

ail
postage

prepaid
at

131
5.

D
earborn

Street,
C

hicago,
Illinois

before
5:00

p
.m

.
on

A
pril

27,
2010

#9359979
v
i

T
his

filing
is

subm
itted

on
recycled

paper
as

defined
in

35
Iii.

A
dm

in.
C

ode
101.202.



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

C
t
1
V

E
CLcZPK

’S
O

FFIC
E

M
IL

L
C

R
E

E
K

W
A

T
E

R
)

APR
2
7
2

R
E

C
L

A
M

A
T

IO
N

D
IS

T
R

IC
T

,
)

10
STA

TE
O

F
ILLI

pouutjO
S

P
etitioner,

)
‘-‘O

fltrolB
oard

)
v.

)
PC

B
10-74

)
(T

hird-P
arty

P
erm

it
A

ppeal)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

;
and

G
R

A
N

D
)

P
R

A
IR

IE
S

A
N

IT
A

R
Y

D
IS

T
R

IC
T

,
)))

R
espondents.

)

M
O

T
IO

N
T

O
D

IS
M

IS
S

P
E

T
IT

IO
N

F
O

R
R

E
V

IE
W

O
F

IE
P

A
P

E
R

M
IT

D
E

C
IS

IO
N

N
O

W
C

O
M

E
S

R
espondent

G
rand

P
rairie

S
anitary

D
istrict,

pursuant
to

the
Illinois

E
nvironm

ental
P

rotection
A

ct,
415

IL
C

S
5/1

et
seq.

and
35

Ill.
A

dm
in.

C
ode

101.506,
and

hereby
m

oves
to

dism
iss

Petitioner’s
P

etition
for

R
eview

of
IE

P
A

P
erm

it
D

ecision.

In
support

of
this

M
otion,

R
espondent

states
as

follow
s:

I.
B

ackground

In
January

2009,
G

rand
P

rairie
S

anitary
D

istrict
(the

“D
istrict”)

subm
itted

an
application

to
the

C
hicago

M
etropolitan

A
gency

for
P

lanning
(“C

M
A

P
”)

in
S

upport
of

C
M

A
P

W
ater

Q
uality

R
eview

#09-W
Q

-005
(the

“A
pplication”)

to
establish

a
100%

land
application

or
“spray

irrigation”
w

astew
ater

system
(the

“S
ew

erage
S

ystem
”)

to
provide

sanitary
sew

erage
service

w
ithin

its
corporate

boundaries
(the

“S
ubject

P
roperty”).

T
he

S
ubject

P
roperty

effectively

coincides
w

ith
a

m
ixed-use

planned
unit

developm
ent

of
approxim

ately
1,280

unincorporated

acres
know

n
as

the
“S

ettlem
ents

of
L

aFox”
that

has
been

prelim
inarily

approved
and

zoned
by

K
ane

C
ounty

(the
“D

evelopm
ent”).

P
etition,¶J

2,
8.

T
his

filing
is

subm
itted

on
recycled

paper
as

defined
in

Ill.
A

dm
.

C
ode

10
1.202.



W
hile

the
D

istrict’s
territory

is
all

located
w

ithin
the

M
ill

C
reek

F
acilities

P
lanning

A
rea

(the
“M

ill
C

reek
F

P
A

”)
pursuant

to
N

IP
C

W
ater

Q
uality

R
eview

#06-W
Q

-168,
under

applicable

law
,

the
D

istrict
is

the
only

governm
ental

body
w

ith
legal

authority
to

provide
sanitary

sew
erage

service
w

ithin
the

S
ubject

P
roperty.

.

C
M

A
P

staff
evaluated

the
application

under
“C

riteria
for

F
acility

A
m

endm
ents

to
the

A
reaw

ide
W

ater
Q

uality
M

anagem
ent

Plan
for

N
ortheastern

Illinois”
(the

“C
riteria”),

and

reported
that

the
A

pplication
w

as
consistent

w
ith

w
ater

quality
and

engineering
C

riteria,
but

erroneously
found

that
the

A
pplication

w
as

inconsistent
w

ith
the

criteria
regarding

the
designated

m
anagem

ent
agency

(“D
M

A
”)

and
adjoining

units
o

f
local

governm
ent.

See
P

etition,
E

x.
E.

U
ltim

ately,
the

C
M

A
P

W
astew

ater
C

om
m

ittee
declined

to
follow

the
S

taffs
recom

m
endation

of

nonsupport
and

forw
arded

the
application

to
the

Illinois
E

nvironm
ental

P
rotection

A
gency

(the

“IE
P

A
”)

w
ith

no
recom

m
endation.

P
etition,

¶10.

O
n

F
ebruary

19,
2010,

the
IE

P
A

issued
perm

its
authorizing

the
D

istrict
to

develop
the

S
ew

erage
S

ystem
(the

“P
erm

its”).
S

pecifically,
the

perm
its

allow
the

D
istrict

to
construct,

ow
n,

and
operate

a
w

astew
ater

treatm
ent

facility,
spray

irrigation
system

,
and

a
lift

station
to

serve
the

S
ubject

P
roperty.

P
etition,

¶16.

P
etitioner

M
ill

C
reek

W
ater

R
eclam

ation
D

istrict
(“M

C
W

R
D

”)
is

a
neighboring

unit
of

local
governm

ent
and

is
also

located
w

ithin
the

M
ill

C
reek

FPA
.

M
C

W
R

D
had

considered,
but

declined,
to

annex
the

D
evelopm

ent
after

it
w

as
unable

to
reach

an
agreem

ent
w

ith
the

landow
ners

w
ithin

the
D

evelopm
ent

(the
“L

andow
ners”).

P
etition,

E
x.

G
at

2.
N

evertheless,

M
C

W
R

D
has

now
filed

a
petition

to
appeal

the
issuance

o
f

the
P

erm
its

(the
“P

etition”)

seem
ingly

as
a

negotiation
tactic

to
encourage

the
L

andow
ners

to
disconnect

from
the

D
istrict

and
annex

to
M

C
W

R
D

.
S

ee
P

etition,¶
7.

D
espite

its
efforts

to
thw

art
the

governm
ental

purpose

2



of
the

D
istrict,

M
C

W
R

D
has

no
legal

authority
either

to
challenge

the
IE

PA
’s

issuance
of

the

P
erm

its
or

to
serve

the
D

evelopm
ent

or
the

S
ubject

P
roperty.

F
urtherm

ore,
the

IE
PA

’s
issuance

of
the

P
erm

its
to

the
D

istrict
com

ports
w

ith
both

F
ederal

and
State

law
.

II.
M

C
W

R
D

D
oes

N
ot

H
av

e
S

tan
d

in
g

T
o

A
p
p
eal

T
h

e
IE

P
A

’s
Issu

an
ce

O
f

P
erm

its
T

o

T
he

D
istrict.

T
he

law
in

Illinois
does

not
authorize

M
C

W
R

D
to

appeal
the

issuance
of

the
Perm

its.

T
he

G
eneral

A
ssem

bly
has

explicitly
established

the
entities

that
are

authorized
to

appeal
the

issuance
of

perm
its

by
the

IE
PA

.
T

he
Illinois

E
nvironm

ental
P

rotection
A

ct
(the

“A
ct”)

provides,
“Ifthe

A
gency

refuses
to

grant
or

grants
w

ith
conditions

a
perm

it
under

Section
39

of

this
A

ct,
the

applicant
m

ay,
w

ithin
35

days
after

the
date

on
w

hich
the

A
gency

served
its

decision
on

the
applicant,

petition
for

a
hearing

before
the

B
oard

to
contest

the
decision

of
the

A
gency.”

415
IL

C
S

5/40(a)(l)
(em

phasis
added).

L
im

iting
such

appeals
to

an
applicant

(w
hich

M
C

W
R

D
is

not)
is

not
inadvertent.

A
s

proof,
the

language
in

S
ection

40(a)(l)
should

be

contrasted
w

ith
S

ection
40(b):

“if
the

A
gency

grants
a

R
C

R
A

perm
it

for
a

hazardous
w

aste

disposal
site,

a
third

party,
other

than
the

perm
it

applicant
or

A
gency,

m
ay

w
ithin

35
days

after

the
date

on
w

hich
the

A
gency

issued
its

decision,
petition

the
B

oard
for

a
hearing

to
contest

the

issuance
of

the
perm

it.”
415

IL
C

S
5/40(b)

(em
phasis

added).
O

nly
the

applicant
can

appeal
the

issuance
of

a
general

perm
it

issued
w

ith
conditions

under
S

ection
39.

T
he

P
erm

its
issued

to
the

D
istrict

do
not

fall
w

ithin
any

o
f

the
categories

in
w

hich
the

A
ct

authorizes
a

third-party
appeal.

T
he

distinctions
in

the
language

regarding
appeals

m
ay

not
be

overlooked
since

in

Illinois,
“Statutes

should
be

construed,
if

possible,
so

that
no

portion
is

rendered
superfluous

or

m
eaningless.”

Illinois
D

epartm
ent

o
f

R
evenue

v.
Illinois

C
ivil

Service
C

om
m

ission,
357

Ill.A
pp.3d

352,
366

(1st
D

ist.
2005).

M
oreover,

Illinois
courts

strictly
construe

statutes
w

ith

regard
to

parties
that

m
ay

appeal
perm

it
decisions

to
the

Illinois
P

ollution
C

ontrol
B

oard.(the

3



“IP
cB

”).
See

M
cH

eniy
C

ounty
L

andfill,
Inc.

v.
Illinois

E
nvironm

ental
P

rotection
A

gency,
154

Il1.A
pp.3d

89,
94-95

(2
n
d

D
ist.

1987),
appeal

denied
M

cH
enry

C
ounty

L
andfill,

Inc.
v.

Illinois

P
ollution

C
ontrol

B
d.,

115
Ill.2d

543
(1987)(contrasting

language
in

the
A

ct
that

provides
for

third
party

right
to

appeal
as

opposed
to

applicant’s
right

to
appeal,

and
finding

that
the

IPC
B

im
properly

perm
itted

objectors
to

becom
e

parties
to

the
proceeding

before
it).

G
iven

the
clear

statutory
language

governing
appeals

before
the

IPC
B

,
M

C
W

R
D

’s
appeal

m
ay

not
be

heard.
“A

n
adm

inistrative
agency

possesses
no

inherent
or

com
m

on
law

pow
ers,

and

any
authority

that
the

agency
claim

s
m

ust
find

its
source

w
ithin

the
provisions

of
the

statute
by

w
hich

the
agency

w
as

created.”
Illinois

D
epartm

ent
o

f
R

evenue
v.

illinois
C

ivil
Service

C
om

m
ission,

357
Ill.A

pp.3d
at

363.
“To

give
validity

to
its

findings
and

orders,
an

adm
inistrative

agency
m

ust
com

ply
w

ith
the

procedures
and

rules
prom

ulgated
by

the

legislature.”
R

agano
v.

C
ivil

S
ervice

C
om

m
ission,

80
Il1.A

pp.3d
523,

527
(1st

D
ist.

1980).
“A

ny

action
outside

the
authority

granted
by

its
enabling

statute
is

void.”
P

ickering
v.

Illinois
H

um
an

R
ights

C
om

m
ission,

146
Ill.A

pp.3d
340,

352
(2

’
D

ist.
1986),

see
also

H
om

ejinders,
Inc.

V.
C

ity

o
f

E
vanston,

65
Ill.2d

115,
129

(1976).
M

C
W

R
D

’s
appeal

is
outside

the
scope

of
appeals

authorized
under

the
A

ct,
and

case
law

in
Illinois

confirm
s

that
such

an
appeal

m
ay

not be
heard.

T
he

IPC
B

should
dism

iss
M

C
W

R
D

’s
unlaw

ful
appeal.

U
nder

Illinois
law

,
“W

hen
one

im
properly

seeks
to

initiate
an

action
before

an
adm

inistrative
board,

such
as

by
requesting

review
o
f

a
decision

w
hich

the
board

has
no

authority
to

review
,

the
board

at
least

has

jurisdiction
to

enter
a

final
order

dism
issing

the
action.”

C
itizens

A
gainst

the
R

andolph
L

andfill,

(C
A

R
L

)
v.

P
ollution

C
ontrolB

d.,
178

I1l.A
pp.3d

686,
692-3

(4t
h

D
ist.

1988).
F

urtherm
ore,

courts

have
found

that
“[d]ue

process
does

not
prohibit

the
exclusion

of
third

parties
from

the
pollution

control
perm

it
application

procedure.”
Id.

at
693;

see
also

E
&

E
H

auling,
Inc.

v.
P

ollution

4



C
ontrol

B
oard,

107
Ill.2d

33
(1985).

A
s

a
result,

M
C

W
R

D
’s

Petition
for

appeal
should

be

dism
issed

for
lack

of
standing.

III.
T

h
e

IE
P

A
’s

Issu
an

ce
O

f
P

erm
its

T
o

T
h

e
D

istrict
C

o
m

p
o

rts
W

ith
F

ed
eral

A
nd

S
tate

L
aw

.

N
ot

only
does

M
C

W
R

D
lack

standing
to

appeal
the

issuance
of

the
Perm

its
to

the

D
istrict,

but
M

C
W

R
D

’s
appeal

is
in

any
event

m
eritless.

T
he

D
istrict

is
the

only
unit

of
local

governm
ent

that
m

ay
legally

provide
sanitary

sew
er

service
to

the
Subject

Property,
and

the

IE
PA

’s
issuance

ofthe
P

erm
its

to
the

D
istrict

m
eets

all
Federal

and
State

requirem
ents.

A
.

T
he

D
istrict

Is
th

e
O

niy
E

n
tity

W
ith

L
egal

A
u

th
o

rity
T

o
P

ro
v
id

e
S

ervice
T

o
T

h
e

S
u

b
ject

P
ro

p
erty

.

B
ecause

the
Subject

P
roperty

is
located

w
ithin

the
corporate

lim
its

of
the

D
istrict,

the

D
istrict

and
the

D
istrict

alone
has

jurisdiction
to

decide
w

hether
and

how
sanitary

sew
erage

service
is

provided
to

the
S

ubject
Property.

U
nder

Illinois
law

,
it

is
axiom

atic
that

tw
o

governm
ental

units
“cannot

have
jurisdiction

and
control,

at
one

tim
e,

of
the

sam
e

territory
for

the
sam

e
purpose.”

P
eople

ex
rel.

G
reening

v.

B
arthoif

388
Ill.

445,
463

(1944).
W

here
sanitary

districts
are

concerned,
the

G
eneral

A
ssem

bly

has
m

ade
clear

under
the

S
anitary

D
istrict

A
ct

o
f

1936,
70

IL
C

S
2805/1

et
seq.

(the
“S

anitary

D
istrictA

ct”)
that:

T
he

board
of

trustees
[of

a
sanitary

district]
has

full
pow

er
to

pass
all

necessary
ordinances,

rules
and

regulations
for

the
proper

m
anagem

ent
and

conduct
of

the
business

of
the

board
and

the
sanitary

district,
and

fo
r

carrying
into

effect
the

collection
and

disposal
o
fsew

age
and

the
purposesfo

r
w

hich
the

sanitary
district

w
asform

ed.

70
IL

C
S

2805/4
(em

phasis
added).

In
2002,

the
D

istrict
w

as
established

in
accordance

w
ith

Sanitary
D

istrict
A

ct.
Petition,

¶2.
Since

that
tim

e,
the

D
istrict

has
been

the
only

validly
existing

sanitary
district

w
ith

5



jurisdiction
over

the
S

ubject
P

roperty.
M

oreover,
under

Illinois
law

,
a

sanitary
district

cannot
be

dissolved
except

in
the

m
anner

provided
by

statute.
See

C
leary

v.
H

oobler,
207

Ill.
97,

102-03

(1904).
W

ith
respect

to
the

D
istrict,

such
dissolution

could
only

occur
by

referendum
of

the

voters
o
f

the
D

istrict.
70

IL
C

S
2805/33;

see
P

eople
cx

rel.
M

cC
arthy

v.
Firek,

5
Ill.

2d
317,

326

(1955).
N

o
such

dissolution
referendum

has
been

alleged
or

has
occurred.

F
urtherm

ore,
Illinois

courts
have

ruled
specifically

that
decisions

over
the

provision
of

sew
erage

services
are

determ
ined

by
governm

ental
boundaries.

In
V

illage
o
fF

rankfort
v.

Illinois

E
nvironm

ental
P

rotection
A

gency,
366

Ill.
A

pp.
3d

649
(1s
t

D
ist.

2006),
the

court
rejected

the

V
illage

o
f

Frankfort’s
effort

to
provide

sew
erage

services
to

territory
located

w
ithin

the
corporate

lim
its

o
f

the
M

etropolitan
W

ater
R

eclam
ation

D
istrict.

T
hus,

not
only

w
as

it
law

ful
for

the
JE

PA

to
issue

the
P

erm
its

to
the

D
istrict,

but
the

D
istrict

is
the

only
unit

of
local

governm
ent

that
m

ay

law
fully

provide
sanitary

sew
er

service
to

the
S

ubject
P

roperty.

1.
M

C
W

R
D

’s
P

erm
its

D
o

N
ot

A
u

th
o

rize
M

C
W

R
D

T
o

S
erve

T
errito

ry
W

ith
in

T
h
e

D
istrict.

M
C

W
R

D
asserts

in
the

P
etition

that
M

C
W

R
D

“has
already

been
issued

perm
its

to

expand
its

facilities
to

serve
the

[S
ubject

P
roperty]

.
.

.U
nder

these
circum

stances
Federal

L
aw

prohibits
the

subsequent
issuance

of
perm

its
to

[the
D

istrict].”
P

etition,¶
19.

A
review

of
the

perm
its

issued
to

M
ill

C
reek

(the
“M

C
W

R
D

P
erm

its”)
reveals

the
gross

m
isrepresentations

in

M
C

W
R

D
’s

argum
ent.

F
irst,

M
C

W
R

D
’s

P
erm

it
N

o.
2003-G

O
-5061-5

for
certain

w
ater

pollution
control

facilities
expired

on
O

ctober
31,

2008.
See

P
etition,

E
x.

A
.

A
s

a
result

any
purported

authority
to

serve
the

D
evelopm

ent
or

the
S

ubject
P

roperty
associated

w
ith

such
perm

it
has

lapsed
as

w
ell.

M
oreover,

the
M

C
W

R
D

P
erm

its
w

ere
issued

in
2007

and
2008—

w
ell

after
the

establishm
ent

o
f

the
D

istrict.
A

s
such,

the
IE

PA
expressly

provided
that

the
M

C
W

R
D

Perm
its

6



w
ere

subject
to

the
condition

that
any

w
astew

ater
facilities

constructed
or

operated
under

the

P
erm

its
w

ere
to

serve
‘the

annexed
S

ettlem
ents

of
L

aFox
developm

ent.”
See

P
etition,

E
xhibits

A

and
B

.
N

o
such

annexation
has

occurred.

F
urtherm

ore,
the

M
C

W
R

D
P

erm
its

contain
the

condition
that

the
issuance

of
the

Perm
its

“does
not

release
the

perm
itee

from
com

pliance
w

ith
other

applicable
statutes

and
regulations

of

the
U

nited
States,

o
f

the
S

tate
of

Illinois,
or

w
ith

applicable
local

law
s,

ordinances
and

regulations.”
Id.

T
he

M
C

W
R

D
P

erm
its

recognize
that

M
C

W
R

D
only

has
the

authority
to

serve

the
S

ubject
P

roperty
if

such
S

ubject
P

roperty
is

disconnected
from

the
D

istrict
and

annexed
to

M
C

W
R

D
.

A
s

discussed
m

ore
fully

above,
Illinois

law
is

clear
that

the
D

istrict
is

the
only

governm
ental

unit
that

m
ay

law
fully

provide
service

to
the

S
ubject

Property.
A

s
a

result,
the

M
C

W
R

D
P

erm
its

are
facially

ineffective
because

express
conditions

thereof
rem

ain
unsatisfied.

A
s

such,
the

M
C

W
R

D
P

erm
its

have
no

bearing
in

the
determ

ination
of

w
hether

the
D

istrict’s

P
erm

its
w

ere
law

fully
issued.

A
s

a
result,

w
hile

the
M

C
W

R
D

m
ight

claim
that

it
had

planned
for

the
S

ubject
Property

to
be

served
by

its
facilities,

at
no

tim
e

w
as

the
S

ubject
P

roperty
in

the
M

C
W

R
D

’s
corporate

boundaries,
and

therefore
at

no
tim

e
did

M
C

W
R

D
have

perm
its

to
serve

the
S

ubject
Property.

A
lthough

M
C

W
R

D
obviously

knew
that

these
perm

it
conditions

w
ere

not
satisfied,

it
tried

to

pull
the

w
ool

over
the

IPC
B

’s
eyes

w
ith

its
disingenuous

argum
ent

that
the

M
C

W
R

D
Perm

its

w
ere

m
eaningful.

In
fact,

not
only

is
any

assertion
that

the
S

ubject
P

roperty
should

be
served

by

M
C

W
R

D
w

ishful
thinking,

it
is

legally
w

rong.

2.
M

C
W

R
D

’S
S

tatus
A

s
A

D
M

A
W

ithin
T

he
M

ill
C

reek
F

P
A

D
oes

N
ot

G
ive

M
C

W
R

D
A

u
th

o
rity

T
o

S
erve

T
errito

ry
O

utside
Its

Ju
risd

ictio
n
al

B
oundaries.

7



A
lthough

M
C

W
R

D
has

suggested
that

the
2006

expansion
of

the
M

ill
C

reek
FPA

gives

M
C

W
R

D
som

e
special

right
to

serve
the

Subject
Property,

this
is

based
on

fundam
ental

m
isunderstandings

of
the

facilities
planning

process
under

the
C

lean
W

ater
A

ct
(the

“C
W

A
).

See
P

etition,¶J
18-19.‘T

he
fact

that
the

Subject
Property

is
located

w
ithin

the
M

ill
C

reek
FPA

does
not

relate
to

the
issue

of
authority

to
provide

sanitary
sew

erage
service

to
the

Subject

Property.First,
a

FPA
is

not
a

device
for

apportioning
responsibility

for
providing

sanitary

sew
erage

services.
R

ather,
it

is
a

planning
tool:

Facilities
planning

should
focus

upon
the

geographic
area

to
be

served
by

the
w

aste
treatm

ent
system

(s)
of

w
hich

the
proposed

treatm
ent

w
orks

w
ill

be
an

integral
part.

T
he

facilities
plan

should
include

the
area

necessary
to

prepare
an

environm
ental

assessm
ent

and
to

assure
that

the
m

ost
cost-effective

m
eans

of
achieving

the
established

w
ater

quality
goals

can
be

im
plem

ented.

40
C

FR
35.9

17-2(a).

A
s

a
planning

tool,
the

creation
or

am
endm

ent
of

a
FPA

does
not

give
any

specific

authority
to

serve
the

area.
In

fact,
the

selection
of

D
M

A
s

in
a

FPA
is

not
determ

ined
by

the

FPA
p
er

se,
but

by
w

hether
“a

public
or

private
entity

.
.
.

has
the

responsibility
of

planning,

treating,
or

transporting
w

astew
ater

and
its

residual
solids.”

35
Ill.

A
dm

in.
C

ode
399.20.

T
hat

responsibility
is

determ
ined

not
by

the
C

W
A

,
but

by
State

law
:

“W
hile

the
federal

clean
w

ater

program
provides

for
the

use
of

various
state

and
local

governm
ents

in
pursuing

environm
ental

goals,
it

does
not

constitute
a

grant
o
f

substantive
pow

ers
to

political
subdivisions

of
another

sovereign.
.
.
.

The
C

lean
W

ater
A

ct
does

not
authorize

petitioners
to

do
w

hat
they

cannot
do

under
state

law
.”

N
orthern

C
olorado

W
ater

C
onserv.

D
ist.

v.
B

oard
o

f
C

ounty
C

om
m

’rs
o

f

G
rand

C
ounty,

482
F.

Supp.
at

1118
(D

.
C

o
b

.
l980)(em

phasis
added))

F
urtherm

ore,
the

IE
P

A
has

acknow
ledged

that
FPA

s
w

ere
created

“largely
to

satisfy
the

requirem
ents

of
the

federal
C

onstruction
G

rants
P

rogram
under

T
itle

II
of

the
C

W
A

....
N

either
the

federal
program

nor
any

sim
ilar

state

8



In
its

Petition,
M

C
W

R
D

creatively
tries

to
m

uddle
the

distinction
betw

een
the

‘M
ill

C
reek

F
acilities

P
lanning

A
rea,’

w
hich

w
as

established
per

federal
law

as
a

planning
tool

and
the

“M
ill

C
reek

W
ater

R
eclam

ation
D

istrict,”
w

hich,
like

G
rand

Prairie
Sanitary

D
istrict,

is
a

unit
of

local
governm

ent
w

ithin
the

M
ill

C
reek

FPA
and

is
charged

w
ith

providing
sanitary

sew
er

service
only

w
ithin

its
jurisdictional

boundaries,
not

to
the

entire
FPA

.

Furtherm
ore,

the
Illinois

A
ppellate

C
ourt

for
the

Second
D

istrict
(in

w
hich

K
ane

C
ounty

is
located)

has
recently

reached
the

sam
e

conclusion
regarding

a
D

M
A

’s
role

in
an

FPA
in

the

case
of

N
orthern

M
oraine

W
astew

ater
R

eclam
ation

D
ist,

v.
Illinois

C
om

m
erce

C
om

m
’n,

392
Ill.

A
pp.

3d
542

(2d
D

ist.
2009).

In
that

case,
the

C
ourt

expressly
rejected

an
argum

ent
by

a
D

M
A

that
it

had
a

right
to

serve
a

property
in

a
F

P
A

by
virtue

of
its

D
M

A
status.

S
pecifically,

the

C
ourt

ruled:
“N

othing
in

the
.
.
.

regulation
grants

a
D

M
A

a
federal

m
onopoly

in
providing

services.”
Id.

at
559.

T
he

C
ourt

in
N

orthern
M

oraine
also

noted
that

the
evidence

indicated
that

“the
‘decided

advantages’
of

a
spray

irrigation
system

w
ere

that
there

w
ould

be
‘no

requirem
ent

to
am

end
that

applicable
A

rea-w
ide

W
ater

Q
uality

M
anagem

ent
(208)

Plan’
and

‘[n]o
requirem

ent
for

a

national
pollution

discharge
elim

ination
system

perm
it.”

Id.
at

552.
Further,

w
ith

respect
to

D
M

A
status,

the
C

ourt
ruled

that,
because

spray
irrigation

system
s

are
not

point
source

system
s,

the
C

W
A

regulations
do

“not
require

[the
spray

irrigation
system

operator]
to

becom
e

a
D

M
A

for

the
FPA

”
in

order
to

be
authorized

to
provide

sanitary
sew

erage
service

w
ithin

that
FPA

.
Id.

at

565.

In
sum

,
(i)

the
D

istrict
m

eets
all

the
qualifications

to
becom

e
a

D
M

A
in

the
M

ill
C

reek

FPA
,

(ii)
the

D
istrict

can
operate

the
Sew

erage
S

ystem
for

the
Subject

P
roperty

w
ithin

the
M

ill

program
exists

today... .T
he

need
for

FPA
s

and
the

F
P

A
process

has
been

questioned
for

nearly
10

years.”
See

IE
P

A
w

ebsite
F

http://w
w

w
.epa.state.il.us/w

ater/w
atershedJfacility-planning!index.htm

l].
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C
reek

F
P

A
w

ithout
becom

ing
a

D
M

A
,

and
(iii)

M
C

W
R

D
s

status
as

a
D

M
A

w
ithin

the
M

ill

C
reek

F
P

A
does

not
give

it
any

special
authority

to
serve

the
S

ubject
P

roperty.
2

B
.

T
h

e
P

ro
cess

T
h
ro

u
g
h

W
hich

T
h
e

P
erm

its
W

ere
Issu

ed
T

o
T

h
e

D
istrict

C
o

m
p

o
rts

W
ith

S
tate

L
aw

.

A
lthough

M
C

W
R

D
did

not
undergo

a
siting

process
pursuant

to
415

IL
C

S
5/39(c)

w
hen

it
obtained

the
M

C
W

R
D

P
erm

its
in

its
attem

pt
to

serv
e

the
S

ubject
P

roperty,
M

C
W

R
D

now

asserts,
albeit

incorrectly,
that

the
D

istrict
is

required
to

undergo
such

a
process.

See
P

etition,¶J

20-23.
In

its
P

etition,
M

C
W

R
D

m
ischaracterizes

the
D

istrict’s
establishm

ent
of

“sew
age

w
orks”

as
a

“pollution
control

facility,”
and

as
a

result
attem

pts
to

apply
inapplicable

law
regarding

siting
to

the
D

istrict’s
perm

itting
process.

T
he

Illinois
E

nvironm
ental

P
rotection

A
ct

defines
“sew

age
w

orks”
as

“individually
or

collectively
those

constructions
or

devices
used

for
collecting,

pum
ping,

treating,
and

disposing

o
f

sew
age,

industrial
w

aste
or

other
w

astes
or

for
the

recovery
of

by-products
from

such
w

astes.

415
IL

C
S

5/3.455.
A

“pollution
control

facility”
is

defined
as

“any
w

aste
storage

site,
sanitary

landfill,
w

aste
disposal

site,
w

aste
transfer

station,
w

aste
treatm

ent
facility,

or
w

aste
incinerator.

T
his

includes
sew

ers,
sew

age
treatm

ent
plants,

and
any

other
facilities

ow
ned

or
operated

by

sanitary
districts

organized
under

the
M

etropolitan
W

ater
R

eclam
ation

D
istrict

A
ct.”

415
IL

C
S

5
/3

.3
3

0
.

F
urtherm

ore,
the

G
eneral

A
ssem

bly
expressly

excludes
“Solid

or
dissolved

m
aterial

in

dom
estic

sew
age”

from
the

definition
of

“w
aste.”

415
IL

C
S

5/3.53.
T

hus,
by

definition,
the

D
istrict

w
as

establishing
sew

age
w

orks
rather

than
a

pollution
control

facility.

2
T

he
D

istrict
is

aw
are

that
C

M
A

P
and

the
IE

PA
have

occasionally
established

“sub-FPA
s”

in
order

to
distinguish

service
areas

of
different

D
M

A
s

w
ithin

a
FPA

.
A

lthough
neither

the
C

W
A

,
the

F
ederal

C
W

A
regulations,

nor
the

law
s

and
regulations

in
Illinois

countenance
sub-FPA

s,”
the

D
istrict

has
no

objection
if

the
S

ubject
Property

designated
as

a
sub-F

P
A

w
ith

the
D

istrict
as

the
D

M
A

for
such

“sub-FPA
.”

O
f

course,
this

designation
is

not
necessary,

but
it

m
ay

be
convenient.

T
he

D
istrict

is
not

organized
under

the
M

etropolitan
W

ater
R

eclam
ation

D
istrict

(“M
W

R
D

”)
A

ct.
M

oreover,
even

the
M

W
R

D
’s

sew
age

facilities
are

expressly
exem

pt
from

local
siting

approvals
under

415
IL

C
S

5/39(c).

10



F
urther,

Illinois
courts

have
established

that
the

JE
PA

is
the

appropriate
body

to

determ
ine

w
hich

projects
constitute

a
“pollution

control
facility”

and
require

siting
approval

under
the

A
ct.

In
C

ity
o
f

W
aukegan

v.
Illinois

E
nvironm

ental
P

rotection
A

gency,
339

Il.A
pp.3d

963
(2n

d
D

ist
2003),

the
C

ity
of

W
aukegan

challenged
the

IE
PA

’s
decision

to
allow

a
sanitary

district
to

construct
a

B
iosolids

R
euse

P
roject

w
ithout

requiring
the

sanitary
district

to
go

through

the
siting

procedures
outlined

in
Section

39(c)
of

the
A

ct.
T

he
court

found
that

“it
is

clear
that

the
[IE

PA
]

acted
w

ithin
its

jurisdiction
w

hen
determ

ining
that

local
siting

approval
w

as
not

required
in

order
for

the
D

istrict
to

obtain
its

necessary
perm

its.”
Id.

at
975.

T
he

court

continued,
“W

e
believe

the
A

gency’s
expertise

is
a

necessary
part

of
determ

ining
w

hether
a

facility
constitutes

a
‘new

pollution
control

facility.’
T

here
is

no
allegation

in
this

case
that

the

[JE
PA

]
failed

to
m

ake
the

necessary
determ

inations
under

section
39(c).

R
ather,

the
C

ity
sim

ply

disagrees
w

ith
the

[IE
PA

]’s
decision

that
local

siting
approval

is
not

required.”
Id.

at
976.

A
lthough

the
C

ity
o
f

W
aukegan

case
involved

biosolids
(w

hich
arguable

fall
w

ithin
the

definition

of
“w

aste”
and

therefore
could

be
a

“new
pollution

control
facility”),

the
C

ourt
found

that
the

IE
PA

acted
properly

by
not

requiring
com

pliance
w

ith
the

local
siting

approval
process.

T
hus,

in

this
case

w
here

only
sew

age
w

orks
are

involved,
the

TEPA
certainly

w
as

not
only

the
appropriate

body
to

determ
ine

w
hether

the
D

istrict
w

as
required

to
go

through
the

local
siting

approval

process
prior

to
the

issuance
o
f

its
P

erm
its,

but
the

JE
PA

correctly
determ

ined
that

no
such

local

siting
approval

process
w

as
necessary

or
proper

under
the

Illinois
E

nvironm
ental

P
rotection

A
ct.

C
.

T
h

e
IE

P
A

’s
R

u
les

D
o

N
o
t

P
ro

h
ib

it
T

h
e

Issu
an

ce
O

f
P

erm
its

T
o

T
h

e
D

istrict.

F
inally,

M
C

W
R

D
argues

that
the

issuance
o
f

the
P

erm
its

to
the

D
istrict

violates
JE

PA

rules
that

identify
w

hen
the

IE
P

A
m

ay
recognize

exceptions
to• the

boundaries
of

a
FPA

.
See

P
etition,¶

24-25.
M

C
W

R
D

cites
to

IE
P

A
regulations,

w
hich

provide,
“For

purposes
of

issuing

11



perm
its,

other
than

N
P

D
E

S
perm

its,
the

A
gency

m
ay

recognize
exceptions

to
the

boundaries
of

facility
planning

areas
w

ithout
revising

the
approved

W
Q

M
Plan

in
the

follow
ing

circum
stances.

35
Ill.

A
dm

in.
C

ode
35

1.502.
It

is
unclear

w
hy

M
C

W
R

D
is

applying
these

criteria
to

the

present
circum

stances.
T

he
D

istrict’s
P

erm
its

only
authorize

facilities
located

entirely
w

ithin
the

FPA
,

w
hich

does
not

necessitate
the

IE
PA

to
recognize

an
exception

to
the

boundaries
of

a
FPA

.

F
urther,

any
W

Q
M

P
lan

issues
have

been
addressed

through
the

perm
itting

process.
T

hus,

M
C

W
R

D
’s

attem
pts

to
apply

the
Section

35
1.502

criteria
are

inexplicable
under

the

circum
stances

and
should

be
disregarded.

IV
.

C
o
n
clu

sio
n

M
C

W
R

D
’s

efforts
to

appeal
the

issuance
of

the
P

erm
its

to
the

D
istrict,

despite
its

lack
of

standing
or

any
legal

basis
to

do
so,

appears
to

be
nothing

m
ore

than
an

attem
pt

to
delay

the

D
istrict

from
proceeding

w
ith

its
proper

statutory
activities

and
to

coerce
the

developers
of

the

S
ettlem

ents
o
f

L
aF

ox
developm

ent
to

disconnect
from

the
D

istrict
and

annex
to

M
C

W
R

D
.

T
he

IPC
B

is
not

an
appropriate

forum
for

such
negotiation

tactics,
and

M
C

W
R

D
’s

P
etition

is
a

w
aste

o
f

the
lim

ited
adm

inistrative
resources

o
f

the
D

istrict,
the

IP
C

B
,

and
the

M
C

W
R

D
itself

C
ertainly

M
C

W
R

D
can

find
better

w
ays

to
use

its
funds

collected
through

its
constituents’

sew
er

user
fees

than
filing

frivolous
petitions

before
the

IPC
B

.

M
C

W
R

D
’s

P
etition

for
appeal

should
be

dism
issed

w
ith

prejudice.

R
espectfully

subm
itted,

G
R

A
N

D
P

R
A

IR
IE

S
A

N
IT

A
R

Y
D

IS
T

R
IC

T

B
y

:
_

_
_
_

_
_

_
_
_

O
ne

of
Its

A
tt

m
e
y
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